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Abstract

New Institutional Economics has developed considerably over
the last twenty years, qualifying as a «progressive research pro-
gram». This program is based on a hard core of concepls that
apply to well identified objectives: The alternative modes for or-
ganizing transactions, the institutional environment in which they
are embedded, and the interaction between these dimensions.
Transaction costs play a major role in this approach. This paper
examines why it is so, it deals with several controversial issues,
and it provides examples of recent breakthroughs in economics,
but also in history and in the political sciences.
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1. Introduction

As its name describes, the new institutional approach is built on
and revolves around the subject of institutions. The main proposal
developed in the following pages can be summarized as follows: the
new institutional program is a «progressive research program» as
defined in Lakatos (1976), containing a hard core of concepts rela-
ﬁng to specific, well-identified objects and whose field of applica-
tion goes deeper as compared to the initial questions, while rapidly
expanding to new questions (Canguilhem, 1968, Introduction).

The corollary proposal, one which I will of course try to justify,
consists of supporting that under the apparently somewhat over-
grown view of the research program, a powerful unifying element
transpires: namely, the approach in terms of transaction costs.

Why should the accent be immediately put on the transactional
approach? For one simple but fundamental reason, noted very early
on by Ronald Coase (1937), who has since continued to evoke this
essential point (Coase, 2001): transactions are at the core of the
economic activity. In fact, without efficient mechanisms to ensure
transactions, we cannot take advantage of the benefits of the divi-
sion of labor and the resulting organization of the production would
lose its entire meaning. By transaction, I mean, following William-
son (1985,’ p. 1), the transfer of «rights to use» goods or services
between separable technological units. The idea of «rights to use»
that I introduce here, thus modifying the definition of Williamson,
seems to me to be most important. For example, the case of the
transfer of property rights is in fact only one aspect, essential of
course, of understanding market mechanisms. But the integrated
company also organizes transactions internally; transactions that
Demsetz (1991) prefers to call the transfer of «administrative
rights». Furthermore, at a more general level, social methods exist

for the transfer of rights other than property rights; for example,
ically organizes a collective transfer of

when a community systematl
rights. Therefore, the definition that I have just proposed deserves

general recognition, as it became more specific in accordance with
the subjects studied. It combines the abstraction and precision €xpe-
cted of a key concept of a theory.

Further, the very idea of mechanisms that are essential for the

f these transfers of rights also has a major consequence.

organization 0
mechanisms exist, then these mechanisms will have

If alternative
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relative costs that can be compared. Choosing the «right» mecha-
nism thus becomes an essential part of the strategy of microeconomic
units as well as a determinant factor of innovation and growth. The-
refore, in this paper, I will put the accent on costs adopting almost
exclusively an economist’s approach to transactions and the related
institutions. I insist on this point because of the importance of the
distribution and influence of new institutional theories in numerous
other social sciences, most particularly political sciences, history of
economics and management theory!. While I sometimes make refe-
rence to some of these developments, the quick overview that I pro-
pose here is essentially related to researches in economics.

The article is organized into three major sections. Section two
reexamines the main concepts used in the definition of the research
topics of the neo-institutional program and the resulting consequences.
Section three discusses the problems related to the methods that led
a certain number of «orthodox» as well as «heterodox» economists
to attack the neo-institutional program. Finally, the fourth section
summarizes certain results that I consider particularly important, and
raises questions that I think may nurture the development of the
new institutional approach in the coming years. I will conclude dra-
wing a certain number of lessons learned from that ongoing research
program.

2. Key concepts of new institutional economics

It can be, of course, quite overwhelming to begin the discussion
of the contributions of a theory with definitions. But this is almost
inevitable since there must be a positioning of the new institutional
approach with regard to alternative paradigms, which are partly
complementary and partly competitive. Part of what differentiates
the various institutional approaches is related to the subject the ap-
proach is devoted to.

2.1. The starting point

Initially, we may adopt a simple and classical distinction bet-
ween «institutional environment» and «institutional arrangements»,
one proposed by Lance Davis and Douglas North (1971, pp. 6-7) and
developed more precisely by North in 1990. Environment refers

7




Claude Ménard

back to the rules of the game, the political, social and legal rules
that define and support the transactional activities of the actors, whi-
le arrangement refers back to the actor’s method for using these ru-
les, or more exactly, to the methods of organization of transactions
within the scope of these rules. I believe that Coase, at his Nobel
Prize conference, revealed a much more precise and satisfactory
content of these arrangements, as he spoke of the «institutional stru-
cture of production» (Coase, 1991).

Therefore, we must note that the distinction proposed here pro-
gressively revealed two branches to the new institutional research
program. A first branch, rather general, explores the nature and the
role of institutions by highlighting their historical dimension (North,
1981; Greif, 1998; Aoki, 2001). Regarding this aspect, the concepts
of enforceability (ex-ante) and enforcement (ex-post) play a key
role: under an economic angle, an institutional environment is not
characterized only by the production of rules and/or standards
(hence the problem of the types of rules), but also and above all by
the production of mechanisms destined to implement these rules and
Py their effective implementation. The analysis of these mechanisms
is a key point of the new institutional program. Measuring their re-
lative costs is also a major challenge. )

A second branch is of a rather micro-economic nature. It is pro-
bably the most familiar one to economists, and, relates to the study
of the methods of organization of transactions, arbitration between
these methods, and their compared efficiency, with a strong analyti-
cal dimension2. The concept of incomplete contracts plays an €ssefi-
tial part here, for at least two distinct reasons.

Firstly, the idea that contracts play 2 structuring role in the orga-
nization of transactions allows for a precise translation of the rela-
tional dimension essential to the very concept of transaction. Se-
condly, the idea that practically all contracts are incomplete, natu-
rally leads to the requirement of an in-depth analysis of the coordi-
nation mechanisms complementary to the contractual agreements
(even implicit) as for example the form assumed by «comrpand»
(i.e., the role of hierarchy in firms), in the creation and allocation of

resources.

2.2. Returning to the concept of institution

Let us return to the concept of institution that implies directing
the analysis in the areas we have just indicated. I am aware that
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there is no universally accepted definition of concept of institution.
In a very restrictive and minimalist sense, an institution can be viewed
as an agreement between two agents. For many, the institution is a
balance between the strategies of the agents participating in a «ga-
me» (as defined within game theory, of course). Aoki recently pu-
shed the analysis much further in this regard (Aoki, 2001). Others
have even put the accent on the fact that an institution is concerned
with the very rules that govern the game, in short, a sort of meta-
agreement. In following the path indicated by North (1990), I would
like to propose a more precise definition, whose main interest is to
define the field of analysis and, through this, to better clarify the
new institutional research program. By institution, I therefore mean
a set of rules that are durable, stable, abstract and impersonal, ap-
pearing in the laws, traditions and customs and embedded in the
mechanisms that implant and implement, by consent and/or con-
straint, the methods of organization of transactions.

This definition involves a certain number of points that I would
like to emphasize.

The first point is that stability and durability are essential to the
identification and characterization of the rules of the game that
mark an institution. New Institutional Economics offer the hypothe-
sis that there is a very weak variability in institutions over time, in
particular as compared to the modes of governance (or organizational
modes). An important consequence is therefore deduced, there is a
strong differentiation of the time horizons of the branches of the
new institutional program described above. Williamson proposed to
think of institutions in secular terms while organizational arrange-
ments are essentially intra-secular (Williamson, 2001).

Second point, these rules of the game are abstract and impersonal
in the sense that they transcend not only the individuals but also the
organizations. They transcend in that they are perceived as being
non arbitrary, imposed in a non discretionary manner on well defi-
ned classes of agents or entities (Hurwicz, 1987). A rule that varies
in line with the individuals to whom it applies cannot take its sup-
port from stable mechanisms and is quickly faced with problems of
implementation. «Customized» rules and constraints are not interpre-
ted as institutions by the agents to whom they apply, but according
to the case, as privileges arbitrarily attributed to certain agents or as
coercive or unjust measures. One of the key elements of the dyna-
mic of institutions undoubtedly results from this tension.

Finally, institutions possess a normative character. They exist on-
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ly throqgh the mechanisms that define «the limited set of accepted
alt'ern'c.ltlves in a society at a given moment» (North, 1986). From
this viewpoint, institutions possess a double standard, of which re-
S‘ﬂ.ts an obvious paradox. On the one hand, they definitely and si-
gnificantly restrict the field of action of the individual agents and,
due to thi§, require enforcement mechanisms. On the other hand,
they permit development of the transactional activity. Analysis of
the mechanisms destined to make effective the rules required by
this t’ran§act'ional activity constitutes an essential component of the
new institutional analysis and explains the role that authors such as
Coase may have held in the development of the programs of «LaW
and Economicsy.

1 flll:the}'more proposed a characterization of these specific «mi-
cro-mstltutlongl» mechanisms (Menard and Shirley, 2002, chap. 1)-
«re’;uhli\t?:alyms t}(:f these micro-institutions, for example the cases Od
o o co:;;:yx regard to the general laws that govern them an
fo me to be ints they imposed on the players of the game, See“:is
st a significant field of research. But, on the other han

ltions may enlarge the fields of action of the agents by safe-
guarding their transactions. Many of North’s studies (summarized in

his book of 1981), but also in Alston and Libecap (1996) regarding
property rights, illustrate this point. The events leading to the tran-
sition towards a centrally planned economic market constitute ab in
vivo, and distressing, experience of this key role of institutions.
Naturally, a very interesting question is formulated from the
definition o'f my proposition above, and this question tends to take
a non negligible place in recent literature: does it make sense f0
speak of private institutions? The new institutional response€ 1S
«yes» and examples have been given and analyzed (see the series
of articles of North et al. on the «Law Merchant», for example,

Milgrom, North and Weingast 1989).

2.3. Some consequences of the new institutional design
of institutions

An examination of the design of institutions to which I just re-
ferred, and that touches on just a part of the problems put forth, led
me to clarify certain’ aspects that 1 consider crucial for future re-
search.

Firstly, what role does the concept of transaction play in the pro-
posed definition? This is rather central, since, as economists opera-
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ting in the context of this design, we are mainly interested in insti-
tutions and the accompanying mechanisms («micro-institutions»)
that will facilitate transactions and reduce their costs. Hence, the
key point of these mechanisms is enforceability, or the ability to en-
force rules and procedures ex-ante for feasible implementation, and
enforcement, or the necessary mechanisms to make these rules ope-
rational expost, in such a manner so as to secure the transactions of
the agents. For example, the adoption of legal rules for the prote-
ction of trademarks must provide for the possibility of court action,
but would not have any relevancy without the establishment of ade-
quate administrative and legal mechanisms guaranteeing their effe-
ctiveness (for illustrations, see Menard, 1996; Menard and Valceschi-
ni, 1999).

Further, may we speak of efficient institutions? I know that I will
create many disagreements on this point but I will defend a «YES»
answer, in the sense that there is comparative efficiency. Certain in-
stitutions are more favorable than others for the development of a
significant volume of transactions, hence the possibility of taking
better advantage of the division of labor; and for the reduction of
transaction costs, hence the possibility of higher accumulation. We
may think of, for example, the rules and mechanisms governing the
transfer of property rights in real estate, and the difference between
countries regarding these rules and the associated costs. The hypo-
thesis that I make, and that can be supported by comparative stu-
dies, therefore is that institutions exist that carry easy transactional
abilities and, through this, permit taking better advantage of the di-
vision of labor. Alston proposes characterizing these institutions as
«growth enhancing», which could be a more adequate characterization
than the term «efficient». In any case, the central idea, that North
(1971, 1981) put forth early on and that Greif (1993,1998) recently
developed with very precise examples, remains the same: institutional
mechanisms exists that, in the long run, have greater stimulating

effects than others.
Finally, as a last remark, this does not mean that the efficiency

criterion of institutions is the only one to be taken into account. On
the one hand, we find here the old cleavage between «efficiency»
and «equity». The reduction of transaction costs and the increase of
volume, and eventually even quality of the transactions they permit,
may very well be accompanied by a devastating amplification of the
inequalities, or effects having catastrophic results for the environ-
ment. A certain number of political scientists and historians have
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started to use the transactions concept to analyze all the exchaln o
that takes place between efficiency and equity on a political level of
to explain major historical bifurcations?. . h

On the other hand, the efficiency criterion says nothing Rt i
stability of institutions: institutions that are perfectly inefficient in
that they restrict the development of transactions or lead to a Sc-
rious increase of their costs, may in fact remain in place, for a very
long time (Greif, 1998).

2.4. What about institutional arrangements?

Careful readers may have noted that in all of the.pn?cedmg, E
did not speak much on the other part of the new institutional pI‘Od
gram, the more micro-analytical part, that concerns what Davis a_r;e
North (1971) called «institutional arrangements» and that gave Tl
to all the recent literature on the modes of governance (Wllhamsol?,
1996). T will refrain from developing this aspect, so as to focus tl e
attention, in the assigned space, on the crucial question asked, rela-
ting to institutions in a general sense. We must however keep 1n
mind that, in the approach developed here, the modes of organization
definitely have institutional roots4. I will briefly come bac.:kfto
certain aspects of this question in the last section («Results»), lfb C:f
no other reason than the necessity of clarifying the interaction de -
ween the institutional environment and these organizatio'nal' mo els’
a point where the new institutional approach has also significantly
progressed.

3. Method

One of the major difficulties that the economiC analys;s OC;_OI;:
up against when it tackles institutions, rc?lates to problc?:,s  lassic
thods. The question is in fact to know if the ecfonoml S beoa
tool box is adequate for this subject. The answer 1S comple her
se the technical tools and the underlying hypothesis fit tog
inextricably. '

It is ou% of the question for me to elaborate extensu{ely.hetl;i n?ar;
the problems of methods brought about by tshe new 1nsl§1tu onal
program (and to which they come up against)®>. But I be 1eY§ s
important to say a few words because a large part of the critic
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«heterodox» as well as «orthodox» economists® with regard to this
research program are developed from this angle.

3.1. A «standard» method...

In a sense, New Institutional Economics present no methodological
originality concerning the research method. They submit to a classi-
cal logic revealed by the history of sciences, including social scien-
ces. In fact, they are based on (1) a theory, that is to say a set of
well defined questions and concepts built to analyze these questions;
(2) models developed from these concepts, mobilizing the analytical
instruments that allow to generate testable propositions on classes of
well defined phenomena; and (3) tests, effectively destined to con-
front these propositions with data, either by the use of measure (in-
cluding econometric tests) or by a recourse to simulation, either ab-
stract (game theory) or applied (experimentation).

However, let me emphasize the first difference that is also a sour-
ce of major difficulty, as much in the relationships with the stan-
dard approach as within the research program itself. The modelization
intent mentioned above is accompanied in fact by a «plausibility»
requirement concerning the underlying hypotheses. This leads the
new institutional authors to systematically retain two key hypotheses:
the hypothesis of bounded rationality and the hypothesis of opportu-
nistic behavior. The first one comes up against the «neo-classical»
sensitivity as it leads to a questioning of the postulate of maximiza-
tion, which would render the use of the related tools less productive,
if not impossible. The second greatly hinders the «heterodox» au-
thors who view this as a continuation of the idea that the agents are
essentially calculative, which would make them «a-sociable» and
therefore abstractions that are not very pertinent for the analysis of
the real social phenomenon. I do not pretend to have a satisfactory
answer to these two «hindrances». But I would like to simply notice
that these difficulties have not stopped the research program from
progressing rapidly, as I will try to show in the next section. And I
believe that we can be inspired by the history of sciences to nourish
a certain confidence: as a general rule, when a pertinent question is
put forth, it ends up by creating adequate analytical tools.

3.2. ...that also mobilizes original elements

We can find traces for this requirement for new methods for ex-
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th the use of non conventional techniques that complex
issues rose by institutions and how they change over time and sha-
pe trade-offs among modes of organization, in at least two dire-
ctions. Hence, in my opinion, taking this into account is esseptial if
we hope to understand the progress made in the analyses.of institu-
tions and if we want to go further in regard to these topics.

The first direction is that of comparative analysis. We cannot
proceed with the analysis of institutions in a purely axiomatic man-
ner. The very identification of the rules of the game and the study
of their application, of their impact on the performances of the or-
ganizational modes, and more generally, on the dynamic of organi-
zations, implies marking the research terrain with points for compa-
rison. Comparison does not mean description. The comparative stu-
dies undertaken by the new institutionalists are guided by a theory,
the transactional approach. In the present state of the research, many
works? use a mix of qualitative analyses and theoretical models that
are basically «local», destined to account for the introduction and
the ‘application of certain rules.

A typical case seems to be that of a model developed by Mil-
grom-North-Weingast (1989) that accounts for the nature and the ro-
le of the «Law Merchant» in the trade fairs of the Middle Ages.

Also, Avner Greif is developing a whole series of models desti-
ned to account for the «enforcement» mechanisms and for their pla-
ce in the development of Mediterranean commerce of the 11th,
12th, and 13th centuries. In another perspective, let me quote the
works of McCubbins, Weingast, etc. regarding the impact of the po-
litical rules of a federated system as compared to a centralized sy-
stem in the implementation of a transactional order.

A second direction concerns the use of case studies, a very con-
troversial subject for numerous economists of the «mainstream».
Case studies play an important role in updating and analysing the
general rules of the game, but also in the study of institutional
arrangements and modes of organization (an emblematic example is
that of the buyout of Fisher Body by General Motors. See the con-
troversial contributions to the Journal of Law and Economics, April
2001). Most of the authors working in the new institutional field do
not seem to be suffering from the allergy that for obscure reasons,
is quite widespread among economists, in regard to «case» studies
serving as a basis for theoretical developments. The reason could be
due to a misunderstanding. If we refer to a case study as descriptive
research, then the new institutionalists share the scepticism of con-

ploring wi
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ventional economists. But can we characterize as a purely descri-
ptive monograph the study of the pins factory that has provided
Adam Smith with a basis for the establishment of the concept of di-
vision of labor? Or the study of a baseball team, that led to the
creation of the tournament theory? Or the analysis of the franchising
of cable television in Oakland, that led to a profoundly new inter-
pretation of arbitration between modes of organization? Would that
be the case, we should reject a very substantial part of the theoreti-
cal developments in economics over the last two centuries.

4. Results

After having brought forth the conceptual background and the
methodological problems, what additional knowledge, can the new
institutional program claim to have contributed to the analysis and
the comprehension of the nature and the role of institutions? Here
also, it is not appropriate to go ahead with an exhaustive inventory,
considering the abundance of accumulated results. If we look back
on the last twenty years of this research program, the summary
would seem quite impressive.

Standard economics make no mistake about this, preempting mo-
re and more questions and results. I will be content with recalling
three areas of the program that seem to me to be most fruitful so
far.

4.1. Analysis of organizational modes (or arrangements)
and arbitration between these arrangements

A first set of contributions, undoubtedly the one that has pro-
gressed the most rapidly and most particularly since the 1980’s, con-
cerns «institutional arrangements», or, according to the terminology
that I have rather favored until now, organizational modes. It is the
program, well known and renowned, impelled by Williamson (1975).
This domain of new institutional researches contains precise and te-
stable predictions, therefore refutable. I would like to emphasize three
points in particular.

The first is to recall the impressive number of studies and tests
on integration and quasi-integration, studies based on the concept of
specific assets, and, although to a much lesser extent, on the uncer-
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fainty variable, surrounding transactions. As numerous authors have
sa 1d (see, for example, Joskow, 1991; 2002), the analysis of integra-
tion is a «success story» of the new institutional program. The em-
Ployed concepts allow us to better understand how firms’ boundaries
are determined, and how the arbitration is carried out between
alternative institutional arrangements. Some comparative tests l:lave
also. shown that the new institutional explanation is «performing»
Particularly well as compared to alternative explanations (Poppo and
Zender, 1998; Rindfleisch and Heide, 1997; Whinston, 2001).
A second contribution that I would like to emphasize concerns
the very distinct development, over the past ten years, of studies on
an alternative class of arrangements, the hybrid organizational forms
(sometimes characterized as «non standard» institutional arrange-
ments). By this we refer to modes of governance based on agree-
ments between legally autonomous entities, but sharing a subset‘of
Cconomic decisions, arrangements designed to preserve the incentive
2dVantag?s .°f the market while implementing mechanism‘s to reduce
vf Pismmlsuc behavior. Examples, now considered classic, are net-
Orks among firms, franchises, producer’s groups. While there are
I(;;erly earlier related works, the article that truly launched these Stu-
until“tlﬁs that of Williamson (1991). This author developed the idea,
ween 1 hen basically intuitive, of stable arranger:nents Presented fl-:oet-
makin © Pol?x cases of the markets and t.he «hierarchies», theg'e ore
Ookig ?Onmderably more complex the picture he had drawn in his
was ptrlo o75. A summary of the characteristics of these anaqgements
mlﬂtiplicﬁlosed- in Menard (1997), and since then the studies have
erlyin trgmg to learn more and better understanq th.e contracts
centive nglet ; agreements, and more ggnera_ll_y, coordination and in-
Brousseay acn;fgjm; that ensure sustamabllhty (see, for e;(aggaolcle.,
Menard 2003). achant (ed), 2002; Lafontaine and Reynaud, ;
Isl,ictl};e (;-ther hand,' there is a certain paradox on the micro—anal}f—
ve underd:velihe new mSﬁtUﬁOIla! program: This li.es in is the relatg-
stics of inte 0{; r(rllent Of.the, studies regarding the internal characteri-
portance attf'i{)a: do-rga“‘zatlon& In fact, taking into account the im-
der of the ne:,‘:' in 1937 to the «nature of the firm» by the foun-
into accows. 1 Institutional movement, Ronald anse, and taking
precisely, tobth aF the first research works of Williamson3, related
ner in ’h ' e internal [?roperties of integrated firms and the man-

r In which they determine their advantages as well as their limits
with regard to the market, we could have expected a more rapid de-

und
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velopment of researches on these issues. Hence, the progress in this
area is still poor, as emphasized by numerous authors (see for
example, the numerous contributions to the Journal of Economic
Perspective, April 1998).

Therefore, we possess very few studies today relating to the in-
ternal mechanisms of firms that allow them to organize transactions
internally in an efficient manner (Gibbons, 2001), or in the manner
in which human asset specificity plays out on the organization of
work and, therefore, the relative efficiency of a firm with regard to
other institutional arrangements. Part of the explanation lies in the
difficulty in obtaining data. But it is crystal clear that the analytical
framework must also be developed. This is where the new institu-
tional concerns join with those of economists closer to the central
core of the mainstream (for example, Holmstrom, 1999).

4.2. Analysis of a certain number of institutional
mechanisms and their effects on the organization
of transactions

A second area of fruitful research concems the analysis of insti-
tutions themselves. The works of Douglass North have evidently
played an important role in directing this dimension of the new in-
stitutional program. Here again, too many contributions should be
taken into account. Let me focus on some of them.

Firstly, progress has been made concerning the comparative ana-
lysis of institutional mechanisms, which underlines their role in the
differentiation of the paths of development because of their impact
on the volume and the methods of organization of transactions. The
political-legal dimension holds a particularly important place here,
and the concept of «enforceability» plays a key role in these analy-
ses that partly inspired the annual report of the World Bank (2001).
To be more precise, 1 will give here three examples that are particu-
larly significant: (1) the work of Avner Greif, comparing the political
mechanisms established in Genoa and in Venice in the 12th and
13th centuries and leading to organizational choices and development
paths that were strongly differentiated; (2) the research of Sokoloff,
Engerman and Haber (2001) on the compared growth of the USA
and Latin America; or (3) the works of Lee Alston et al. (1996) re-
garding the role of land property rights in the dynamics (and some
of its failures) of the American economy.
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We should also take note of the researches that have allowed for
the identification and the analysis of the «efficient» (or inefﬁcnent)
institutional rules, in the sense that they permit an increase m.the
volume of transactions and a reduction of their cost. I must particu-
larly mention here the remarkable development of studies on the
intersecting area of «Law and Economics» (in particular, contract
rights and property rights), mainly initiated and piloted by Co-asg,
within his editorial functions for the Journal of Law and Economics’.

Less known, particularly in Europe where these developments
have not greatly advanced until now, but very dynamic is the new
institutional movement developing at the intersection of economics
and political sciences, for example regarding the nature and the role
of a «federal» system, the relative advantages of the degree of cen-
tralization and the impact on the «enforceability» of the rules of the
game. If an important part of these studies has been in regard to the
American system (Weingast, Ferejohn, McCubbins), they are also
bemg extended to other areas, for example, Brazil (Mueller) or Ar-
gentina (Spiller and Tommasini).

I'would finally like to make note of a certain number of more
fql?nalized works, regarding mainly the question of institutional sta-
bl}lty, for example, in the analysis of the factors that determine In-

Stitutional equilibrium and the factors that lead from one equilibrium
to another. The pioneering work of Hurwicz (1987), on «instittgtlona]
fiesngn», that remained at a very general and abstract perception of
INstitutions as a system for transmitting messages, gave way to
much more precise researches on the conditions of stability of well
fleﬁned rules of the game, whether they are related to norms (Aoki,
In Menard 2000; Aoki 2001), to political rules (McCubbins, 1999),

orf to SOcia! mechanisms relevant to the micro-economic organization
Of transactiong (Ensminger, 1992).

4.3. Analysis of interactions between institutional
environment and modes of organization

The preceding naturally lead to highlighting other results, even
more recent and, therefore, currently undergoing elaboration and dee-
per exploration, relating to the manner in which the institutional en-
vironment interacts with the organizational arrangements that are
dfsplayed within this context. The numerous new institutional stu-
dies of the last decade regarding the phenomenon of regulation/de-

18




The new institutional approach to institutions: concepts, methods, results

regulation have allowed for advancement in this regard, in particular
in three areas.

First of all, we now have better knowledge of the impact of the
choice of rules of the game on the manner in which the modes of
organization of transactions are determined and therefore the exchan-
ge between these modes as well as on the resulting performances.
We may refer, for example, to the works of Joskow and Schmalensee
(1997) for the manner in which State-owned enterprises in Russia
have been delineated in the privatization movement, to the works of
Joskow regarding the deregulation of the electrical sector (Joskow
1991b, 1998), to the studies of Levy and Spiller (1994) for the in-
stitutional transformation of the telecommunications sector or the
studies coordinated by Shirley (2002) in the water sector. An intere-
sting development concerns the use of experimental economics to
test the behaviors related to the rules of the game (see for example,
Staropoli, 2001).

A second series of interesting results on this subject relates to
the analysis of the impact of the legal frameworks on the choice of
the modes of governance and their performances. First of all, there
is a series of studies relating to the manner in which property rights
are defined as well as to the consequences resulting from the way
the transactions are organized in such contexts. Good examples are
provided in the works of Alston, Libecap and Mueller (1997) regar-
ding American or Brazilian agriculture, or the works of Libecap and
Wiggins (1985) regarding operations in the oil fields. Then, there
are researches regarding the laws governing the operations of firms,
for example, the laws concerning «corporations» and their conse-
quences on the mode of governance (illustrated, for example, by
Marc Roe, 2002). Finally, there are the analyses concerning the role
of the legal system in the definition, elaboration and execution of
contracts (I can refer here to the works of Alan Schwartz (1992),
among others). All these researches converge, despite their diversity,
in what they all emphasize, the articulation between legal rules and
organizational choices based on these rules.

I would like to end this far from exhaustive review, by mentio-
ning a series of works in the process of publication that put more
and more emphasis on the central role of «micro-institutions», inter-
spersed, on the one hand, between the global rules of the game
marking the institutional environment, and on the other hand, the
agents, the organizations or the contractual agreements that bind
them. Converging studies (Levy and Spiller, 1994; Shirley (ed.),
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2002; Menard and Shirley, 2002) show, in fact, the key role of the-
se mechanisms in the organizational choices and in the performances
observed once the choices are made. The objective of these resear-
ches is also to progressively identify the key micro-institutions, t0
show how they are closely linked to certain sectors of activity. A
theory for intermediary institutions then takes shape, setting out the
general rules of the game for the effective modes of organization of
transactions in specific activities. It is these intermediary institutions
that, in all probability, make all the difference regarding the effi-
ciency of institutions comprising the global institutional environment
and largely determine the differences in performance, explaining
why the same mode of governance (sometimes the same firm) suc-
ceeds in one environment and fails in another.

5. Conclusion

I have presented here but a minute part'® of the recent contribu-
tions of new institutional analysis to the knowledge of what insti-
tutions are and how they function and interact with the arrangements
for which they serve as a framework and support. As I have shown,
there is quite an abundance of contributions. Readers will conc!ude,
I hope, that the new institutional program is effectively «progressive»,
that it continues to open up new fields and therefore deserves more
discussion.

I I must retain a few unquestionably central points of these con-
tributions, I would definitely put forth the concepts of transaction
and transaction costs with all the analytical mechanisms that sur-
round them. But I would also emphasize the analysis that is develo-
ped around the problems of «enforceability» and «enforcement», on
the nature and the characteristics of incomplete contracts, and the
now central idea in the new institutional program that there exists a
significant variety of alternative organizational modes, among which
a never ending arbitration takes place, an arbitration where both the
rules of institutional environment are at play as well as the internal
characteristics specific to these modes of organization. Finally, I
would like to note the study of the conditions characterizing the effi-
ciency and the stability of the institutional mechanisms.

Major problems obviously remain, of which I should have made
a point. I will mention three of these points that I particularly feel
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strongly about. (1) We have, as of yet, made little progress on the
question of innovation, in particular regarding the nature and the ar-
ticulation of organizational and institutional innovations. (2) We do
not, or barely, understand the mechanisms for the implementation of
incentives in their organizational environment and in their institu-
tional dimension. (3) We have not advanced very far in the area of
analyses of the agents’ behaviors allowing us to go above the ad
hoc hypotheses related to bounded rationality and opportunistic
behaviors. In particular, we are still debating the famous hypothesis
of rationality. Here, I believe we share a difficulty common to all
economic theories, attributing a central position to the analysis of
institutions. A major problem results: For lack of a more generalized
theory, we have a tendency to produce localized theories, beyond
the transaction concept that cannot include everything. Fortunately,
we may draw an optimistic conclusion: there is still a lot of time
left for more research into institutions.

Notes

1. For a survey of the diverse contributions of the new institutional ap-
proach to these fields and some others, see Ménard, C. and M. Shirley
(2003; forthcoming).

2. For overviews on the subject, see Williamson, 1985; Joskow, 1988;
Crocker and Masten, 1996; Klein and Shelanski, 1995, Rindfleisch and Hei-
de, 1997, Ménard 2003.

3. Let me mention, for example, the researches of Ferejohn, McCubbins,
Weingast in political sciences, of Engerman, Nye, Sokoloff in history.

4, For developments on this point, see Ménard (1995).

5. For a more detailed approach, see Ménard, 2001. One can also find
very interesting remarks, although from a totally different viewpoint, in Laf-
font 1999.

6. And other social scientists in that respect.

7. References are provided in the next section.

8. See, for example, his remarkable article of 1967 on «Hierarchical
Control and Optimum Firm Size».

9. A concise presentation of these contributions can be found in the
preface of Yves-Marie Morrissette, a law scholar from Montreal (Introduction
to Coase, 2000).

10. For a more complete view, see Ménard (2003) and Ménard and Shir-
ley (2003).
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